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Introduction 

The Chicago Bar Assodution ("CBA '') and the Jllinois State Bar Assoch1tion 

("ISBA") offer this amicus brief to advise the court of the views of amici on the policy 

considcmtions and practical ramiJications on the practicing bar and clients if1hc appcllat\! 

court were to be aH1rmcd. 1 While this case presents a number of serious and compelling 

issues, and while the nature and amount of the liability visited upon the defendant finn and 

lawyers is of concern, this brief of amici is confined to the single question of whether the 

provisions for prejudgment 10% interest and the award of attorneys' fees provided as 

remedies to a securities purchaser under § 815 .ILCS 5/1 3A of the IJiinois Securities Law 

("ISL") can serve as the basis for additional recovery over and above compensatory 

damages to the purchaser in a legal malpractice suit brought against an attorney on a claim 

of mishandling an ISL claim. 

Here, on an actual loss of $1.3 million, by the levying of those remedies against the 

defendf.mt attorneys, the recovery sought against them has been estimated by plaintiffs to 

be between $18 and $21 million. 

The CBA and the ISBA, on behalf of their members, urge that (a) it was not the 

intent of the legislature to have prejudgment interest and attorneys' fees imposed upon 

lawyers who themselves had not violated the ISL, (b) that the ISL cannot be properly 

interpreted to arrive at thanesult, (c) that the appellate court's analysis of this issue is not 

1 The motion of amici for leave to file this brief is being submitted contemporaneously 
with the brief. 



in alignment with the important public policies identified by this Court in 'li'i~G. Inc. t•. 

Burke. JJo.\·selman & Weaver. 222 Ill.2d 818 (2006), and (d) the appellate court's r~sult is 

contrary to 715 ILCS 5/2-11 I 5 which ft)rbids the recovery of punitive, cxcn1plary, 

vindictive or aggravated damag~s in k~gal malpr:.u.:ticc cases. 

The CBA and the ISBA express their concern thnt permitting those rcnwcrics 

against lawyers in malpractice actions will reduce the willingness or lawyers to handle lSI, 

claims, limit the availability of lawyers to handle such claims in many parts of the state, 

and adversely affect the amount of premium charged to all lawyers on their legal 

malpractice policies, to the detriment of both .lawyers and potential clients. In addition, 

imposition of those damages will otherwise adversely affect the well-being of any aflcctcd 

lawyers for many years in light of the long pendency of these types of claims in conjunction 

with the extraordinary aggregation of these interest and fee penalty provisions, especially 

in comparison to the common amounts of insurance limits purchased by lawyers. 

I. THE PREJUDGMENT INTEREST AND ATTORNEY FEE-SHIFTING 
I)ROVISIONS OF THE ll...LINOJS SECURITIES LAW ARE IN THE 
NATURE OF PENAL TIES OR PUNITIVE DAMAGES. 

Section 12 of the ISL, 8.15 ILCS 5/12, deJincs the conduct or omissions which 

constitute "violations" of the ISL. Among the actions constituting violations are the tiling 

of false and misleading documents, transactions which work a fraud or deceit upon a party 

to a securities transaction, obtaining money through untrue or misleading statements, and 

employing any scheme to defi·aud, either directly or indirectly. Section 13A of the ISL 

exempts from the interest and attorneys' fees provisions certain arguably more benign 

types of prohibited conduct, including a failure to file particular documents with the 

secretary of state and the content of certain denominated reports. 
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Sc,tion 13/\. of the ISL provides that sales made in violation of the Act shall be 

voidable at the clcetion of the purchaser. 'llHtt section further provides that participants in 

such a sale arc liable to the purchasers not only for the full amount paid for the security. 

hut also in the event of a lack of specification of an interest rate, for interest at I 0% upon 

the offer of tender to the seller. It is further provided that "ifthe purchaser shall prevail in 

any action brought to enforce any of the remedies provided in this subsection, the court 

shall assess costs together with the reasonable fees and expenses oflhe purchaser's attorney 

against the defendant.'' 815 ILCS 5/13A(2). 

Case law has already recognized (a) that the ISL is directed at egregious conduct 

and (b) that the additional remedies provided in§ 13A arc in the nature of penalties. This 

Court has stated over a span of many decades that the purpose of lhe enactment of the 

Jllinois Securities Act was "to protect the public from the dishonesty, im:ompctcnce, 

ignorance, and irresponsibility of persons engaging in the business of disposing of 

securities of uncertain value whereby the inexperienced and confiding arc likely to suffer 

loss." Foreman v. Hol.\·man, 10 l11.2d 551 , 553 (1957), citing Stewart v. Brady, 300 Ill. 

425, 442 (1921 ). Foreman further said: 

"The fact that upon rescission one may recover attorney's 
fees, as well as the purchase price, indicates that this civil 
remedy is intended to alford an additional punislunent for an 
offending party. . .. 

The threat of a possible civil action, with its attendant 
penalty of attorney's fees, helps protect the public against 
the sale of unlicensed securities." 

Foreman v. Holsman, l 0 Jll.2d 551, 553-4 (1957). 

The judicial recognition of the ISLas being of a penal or punitive nature has been 

consistent through time. Gowdy v. Richter, 20 Jll.App.3d 514, 525 (1st Dist. 1974) (Illinois 
3 



law is "clear" in allowing only statutory, not equitable, defenses in u case involving the 

Act, "the penal churactcr of the statute negates the utilizution" of equitable defenses.)~ 

Condux v. Neldon, 83 11l.App.3d 575, 577, 584 (I sl Dist. 1980) ("The rescission provision 

of the Act is a penalty. designed to compel promoters to rcgistcr their stuck . ... The 

Securities I -tlW is powerful medicine, with a substantial capacity to do harm, and is to he 

applied only where indicated, never wantonly. 1t was not the legislature's purpose to 

burden commerc.c, terrorize honest business men, and assure fu11 employment for securities 

lawyers; and the Act should not be over-extended to achieve only these cuds."); and Jacobs 

v . .Jam<'S, 215 HI.App.3d 499, 505 (JS1 Dist. 1991) ("The goals of the H~c-shifting provision 

of the Securities Law are to (l ) penalize defendants for illegal acts, and (2) ~·cmove the 

expense of legal representation as an obstacle to plaintiffs bringing suit."). 

In analyzing whether the interest and fee-shifting provisions of the ISL should be 

regarded as compensatory damages, on one hand, or punitive, exemplary, vindictive or 

aggravated damages on the other, those plain statements of this and other courts can 

usefully be compared against the circumstance that the law generally regards plaintiffs as 

having been "made whole" even though they most often do not obtain prejudgment interest 

and even less frequently recover their attorney's fees. 

"As a general rule, prejudgment interest is recoverable only where authorized by 

the agreement ofthe parties or by statute." Kouzoukas v. Retirement Board, 234 III.2d 446, 

474 (2009). "As a general rule, the Interest Act does not allow prejudgment interest for 

lawsuits based on tort claims." Cress v. Recreation .S'ervices, Inc., 341 III.App.3d 149, 196 

(2"d Dist. 2003 ). 

It is a commonplace that fee-shifting is out of the ordinary: 
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"Illinois i(lllows the 'American rule,' which prohibits 
prevailing parti~s from rccovcling their attorney fc·cs from 
the losing purty. absent express statutory or cnntradual 
provisions. I Citation] AcconJingly, statutes which allow ftlT 
such fees must be strictly construed as they :3rc in derogation 
of the common law ... .'' 

Sandho/m v. Kuecker. 2012 lL 111443, ~ 64. 

or course, exceptions to those general rules can he identified. where either statutes, 

or limited rules of law, create exceptions to the foregoing principles. But the prevailing 

wide scope of operation of those two principles has two points of relevance to the analysis 

here: (a) it illustrates that the provisions for prejudgment interest and fee shifting in the I SL 

do not provide compensatory (made whole) damages, but rather should be regarded ~ls 

constituting punitive, exemplary, vindictive or aggravated damages, and (b) in the view of 

amici, great caution is called for in the resolution of the issue now before the court because 

of the potential danger ofthe spread oCthe resolution of this issue by the appellate court to 
\ 

other areas of the practice oflaw, which will be referenced below. 

11. THE PREJUDGMENT INTEREST ANI> FEE-SHIFTING PROVISIONS OF 
THE IIJLINOJS SECURITIES LAW DO NOT APPLY IN LEGAL 
MALPRACTICE ACTIONS AGAINST LA WYERS WHO DID NOT 
VIOLATE THE ISL. THE LEGISLATURE DID NOT INTEND A 
CONTRARY RESULT. IN ADDITION, THOSE PENAL PROVISIONS 
FALL WITHIN THE PROHIBITION OF 735 ILCS 5/2-1115 WHICH 
FORBIDS THE RECOVERY OF l)UNITIVE, EXEMPLARY, VINDICTIVE 
OR AGGRA VATJ!:D DAMAGES IN LEGAL MALPRACTICE CASES. 

The CBA and the ISBA intend here to stay within the banks of their role as amici, 

and to fulfill their goal of offering their advice to the court on the impact of this case upon 

lawyers and the provision oflegal services. But in the service of that purpose, because this 

is a legal malpractice case directly against lawyers, amici respectfully suggest that some 

5 



comment upon the substantive m~:rits or the case arc necessary because the question for 

consideration is, at root, the potcntinlliability of lawyers. 

Section 12 or the JSL ddincs conduct on the part of persons involwd in security 

tmnsactions which constitutes <1 violation of the ISL. The offending conduct is proscribed 

against those involved in securities transactions or those persons in a position to influence, 

coerce or mislead persons engaged in the preparation of financial statements. The JSL, hy 

its terms, does not apply against lawyers representing parties to a securities transaction 

dispute. ~cction 13 of the ISL, in establishing "private and other civil remedies," states 

that those remedies are available against the issuer of the security, other persons on behalf 

of whom the sale was made, and other specified entities "who shall have participated or 

aided in making the sale." Among the remedies established by that section are the 

prejudgment interest and fee-shifting provisions at issue before the court. 

Neither the definition of violations nor the remedies established make direct, 

indirect or even implicit mention of the availability of those remedies against lawyers or 

any other collateral person. In Tri-G, Inc. v. Burke, Bosse!man & Weaver, 222 111.2d 218 

(2006), this Court held that the interest provision of 735 ILCS 5/2-1303, providing for 

postjudgment interest, must be strictly cabined to its terms and could not serve as the basis 

of an award of such interest on a hypothetical judgment that should have been obtained by 

the defendant lawyers. Here, the ISL must be at least as strictly construed and held in the 

same fashion to not apply because of the lack of any statutory language extending the Act 

to this situation. Section I 3A of the Act has been held to be in derogation of the common 

law, thereby requiring strict construction. Delaney !-'. 1/appel, 185 lll.App.3d 951, 954 (1st 

Dist. 1989). When so construed, the language of the ISL cannot be read to support the 
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imposition ofthcsc damages against an attorney who did not commit the violations defined 

in the At~L 

In the absence or hmguagc in the Act extending those remedies against non-violator 

attorneys. a plaintiff in a legal malpractice action such as here must seck to cxtl!nd the 

language of the Act in some manner. Jn that effort, the plaintiff is left to attempt to argw: 

legislative intent. ·ro the extent that a court is willing to entertain that effort in the absence 

of ~:xprcss supportive language, resort to prior judicial interpretations of the ISL negates 

the possibility of the conclusion that the legislature intended to extend these remedies to 

apply against attorneys. 

As set out in Section I of this Brief, the purpose of the ISL is to protect the public 

from dishonest and incompetent acts of "persons engaging in the business of disposing of 

securities." Foreman v. 1/olsman, 10 lll.2d 5 51, 5 53 ( 1957). The IS L "is powerful 

medicine, with a substantial capacity to do harm," which is "designed to compel 

promoters" to perform in accordance with the ISL. Condux v. Neldon, 83 III.App.3d 575, 

577 (P1 Dist. 1 980). There is no language in the Act which can serve as a reasonable 

springboard for an argument that the legislature intended that the "powerful medicine" of 

the ISL be administered to lawyers not involved in any with the underlying prohibited 

conduct. 

There is a separate reason why prejudgment interest and attorneys' fees may not be 

levied against lawyers. 735 ILCS 5/2-1115 provides that "in all cases, whether in tort, 

contract or otherwise, in which the plaintiff seeks damages by reason of legal, medical, 

hospital, or other healing art malpractice, no punitive, exemplary, vindictive or aggravated 

damages shall be allowed." That statute could not be more comprehensive in its intended 
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scop~ of application ("in all cases ... "} or in the damages hmTcd ("punitive, exemplary, 

vindictive or aggravated"). Amici will leave to the parties the development of the case law 

interpreting that provision and the arguments us to its application here. Amici suggest that 

upon consideration of that body of case Jaw, in conjunction with the judicial descriptions 

ofthc purpose ofthc ISL contained in Section I of this Brief us being intended to constitute 

"punishment'' and having n "penal character." that the imposition nf prejudgment interest 

and the shiiling of fees must he regarded to he punitive, exemplary and aggravated, thereby 

coming within the prohibition of§ 2-1115. 

A necessary corollary of plaintiffs' argument that these damages are not bancd by 

§ 2-1115 because they are not punitive damages is that such damages must therefore be 

regarded as compensatory in plaintiffs' view. This Court quoted with approval from the 

brief of the dcfcndtmt law ·firm in Tri-G language which is worthy of equal application 

here: 

"A lost opportunity to punish does not become 
'compensatory' and should not be recoverable from 
someone other than the person for whom the punishment 
was intended.'' 

Tri-G, Inc. v. Burke, Bosselman & Weaver, 222 II1.2d 218,265 (2006). 

III. IMPOSING THESE PREJUDGMENT INTEREST AND FEE-SHIFTING 
PROVISIONS, INTENDED FOR SECURITIES VIOLATORS, ON 
ATTORNEYS WILL HAVE BOTH OBVIOUS AND PERNICIOUS 
DETRIMENTAL EFFECTS ON LA WYERS, THE I)RACTICE OF LAW, 
AND THE PROVISION OF LEGAL SERVICES TO CLIENTS. 

The heart of this matter is that the amici wish to write plainly for the court of the 

unjust and helpless position in which lawyers would he placed if the prejudgment interest 

and fee-shifting provisions of the ISL are applied against lawyers. Plaintiffs' actual loss 

here, $1.3 million, must be compared to the $18 to $21 million which plaintiffs claim 
8 



entitlement to, bolstered by the actions of the courts below. Thus, plaintiffs seek far mor~ 

thun I 0 times their actual loss. 

When a client approaches an attorney with a problem to he resolved, the attomcy 

c•m gain an accurate general sense of the economic size of the client's problem and lhe 

corresponding exposure to the altomcy in the event that the matter is not properly handled. 

That assessment informs many things, including not only the amount of work to be 

anticipated and the fair fee to be charged, but even the more 1hndamental question as to 

whether the attorney will agree to undertake the case. The attorney can also manage the 

cnnduct of the case in light of the economic reality of the situation presented. 

Here, though, and in most similar situations if the opinion below is permitted to 

stand. the attorneys are rendered powerless to manage their exposure. This dispute has 

been ongoing since 1991. approximately 22 years as ofthc time of the writing of this Brief. 

Amid presume that the parties will advise the Court in detail of how that time has been 

spent, wisely or not, in the conduct of this litigation. Regardless of the details, it cannot be 

said that it has been handled with any degree of dispatch. Yet, plaintiffs claim that 10% 

interest has been accruing the entire time, and that it continues even now. The same is to 

be said of the attorneys' fees . While this goes on, the attorneys are helpless to stanch those 

accumulating penalties. 

This is to be contrasted with the seller or other party in the security transaction. The 

interest and fee provisions at issue are provided along with the rescission remedy. The 

seller, upon demand, is in a position to rescind the transaction and restore the money 

received. The attorney. in helpless contrast, cannot rescind, and docs not have the proceeds 

of the transaction. Further, the attorney is not in a position to determine the actual Joss 
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involved until the litigation is compl~ted. J\ II of this is to be ~.:om pared with the intended 

op~:.ration of the ~tatute. When the statute is applied according to its terms, it operates only 

on parties to the transaction who arc in a position to rescind, to disgorge, and to stop both 

the accumulation of interest and the incurring of attorneys ' fees. 

·ne availability of malpractil:c insurance nnd its re.lativc limits arc fair matters for 

considcrution here. The amount of the judgment sought by plaintiffs in lhis case swamps 

the malpractice limits of the great preponderance of lawyers in Illinois. Further, the 

judgment sought exceeds by so many mul6ples the actual loss that an attorney could not 

make a rational business decision as to whether to undertake the case in light of his or her 

limits of malpractice insurance. The response of insurers may well be to increase premiums 

across the board or to exclude coverage for securities work. This Court noted the warning 

in that regard so~mded by the defendant firm in Tri-Ci. Tri-G. Inc. v. Burke, Bosselman & 

Weaver, 222 Ill.2d 218, 266 (2006 ). The availability of malpmcticc insurance for the 

protection of clients is a matter of concern to this Court. Supreme Court Rule 756(c). 

The oppressive and deleterious effects of the pendency for many years of these 

types of claims and an ultimate judgment deriving from them, upon reflection. can be seen 

to extend over much of a lawyer's career. This is especially troublesome in light of the 

inescapable conclusion that relatively confined losses will inexorably grow without the 

ability of the lawyers to stop them. As noted, this controversy has been proceeding for 22 

years; the dispute in Tri-G began 24 years prior to the arrival of that problem before this 

Court. 222 Il1.2d 218, 253 (2006). Because of the liability of all partners for the actions 

of any lawyer in the firm, the problems caused by the imposition of these damages extends 

10 



for not only decades, but also to many person~ not uctivcly involved in the case. Tht· 

economic ramifications of that arc manifold. 

If the appellate opinion is !i.mnd to be the law. the willingness ofluwyers to handle 

securities cases will be calk~d into serious question. Thttt will apply even to matters which, 

initially, might not he large in size. Actions on the part of insurers might nlso dictate that 

outcome. The availability oflawyers willing to handle these matters in many parts of the 

state might be eliminated, thereby decreasing the availability of legal services. 

What is before this Court is the award of fees and interest under one particular 

statute. The decision in this case with respect to that statute is of concern to Illinois 

lawyers. However. it is foreseeable that if these damages are to be imposed upon lawyers. 

that other statutory instances might give rise to additional similar problems in the fi.lturc . 

See, for example, 81 5 ILCS 505/1 Oa (award of attorneys' fees against defendants found 

liable for violation of the Illinois Consumer Fraud Act); 215 ILCS 5- 155 (award of 

attorneys' fees plus 60% of the amount of recovery against insurers); 820 ILCS 11 5/14 

(award of attorneys' fees plus 2% per month on the amount of unpaid or underpaid wages); 

and 740 ILCS 23/S(c) (attorneys' fees to prevailing plaintiffs under the lllinois Civil Rights 

Act). While those statutes are not at issue here, if the appellate court's analysis is permitted 

to stand, further problems for the practicing bar and the provision of legal services may 

well follow. 

Returning essentially to the point of beginning, amici conclude by noting that the 

task before the court is one of statutory interpretation. Because the tenns of the ISL do 

not, by themselves, establish a right in plaintiffs, they must ask the court to engage in 

interpretation. In doing so, this Court takes into account the purpose of the legislation, and 

II 



gives meaning to the words of the statute in light of that purpose, and in light of prior 

judicial interpretations of the statute. Sandholm v. Kuecker, 2012 IL 11 1443, ,1 43-45. 

In Tri-G, th1s C'ourt recognized many of the policy matters set out above, and ibund 

those policy considerations to be supportive ofthc court's decision there. This Court cited 

with approval the opinion or the Supreme Court of CaliJ{Jrnia in Fer~uson V. Lief{. 

('abraser. el a/., 69 P .3d 965 (Cal. 2003 ): 

"[A]s the Ferguson court discussed, allowing malpractice 
plaintiffs to recover lost punitive damages would exact a 
societal cost. Exposing attorneys to such habillty would 
likely increase legal malpractice premiums, cause insurers to 
exclude coverage for these damages. or discourage insurers 
from providing professional liability insurance in the 
jurisdiction. This financial burden on attorneys would 
probably make it more difiicult and costly for consumers to 
obtain legal services, or to obtain recovery for legal 
malpractice. Further, there is no compel1ing reason to take 
these risks. . . . Rather, a plaintiff is made whole by 
compensatory damages .... " 

Tri-G v. Burke, Bosselman & Weaver, 222 IIL2d 218, 260 (2006). 

Amici respectfully suggest that application of the consideration of these policy 

considerations, the wording of the statutes, and principles of statutory interpretation result 

in the conclusion that the prejudgment interest and fee-splitting provisions of the Illinois 

Securities Law are not properly applied in legal malpractice actions. 
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